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Foreword

The purpose of this Plan is to make the 
criminal justice system more accessible  
and responsive to the needs of people  
with disability. 

It has been developed in close consultation with 
people with lived experience of disability, and seeks 
to strike a balance between the need to support 
vulnerable people in the giving of evidence, and the 
fundamental right of every accused person to a  
fair trial. 

People with disability are not a homogenous 
group and should be recognised as individuals first 
and foremost. Understanding the diversity of the 
community and differing needs according to individual 
circumstances, capacities, skills, gender, cultural 
background and sexual orientation is fundamental to 
making the criminal justice system more responsive  
to the needs of people with disability.

The Plan has been developed in recognition 
of the fact that some people with disability are 
more vulnerable to victimisation and abuse in the 
community, particularly those with cognitive and/or 
intellectual disability. 

Research also shows that people with cognitive and/
or intellectual disability are over represented in our 
prisons. Every effort must be made to ensure that 
people with complex needs are supported and able to 
assert their rights before the law.

While the Plan has a focus on giving a voice to 
vulnerable victims, it also aims to ensure that people 
with disability accused of a crime are able to take  
part in the criminal justice system on an equal basis 
with others. 

The Disability Justice Plan brings together some 
significant changes to the law that will improve the 
way evidence is taken and presented in court, along 
with the necessary underlying cultural changes to the 
way agencies go about their business that will make 
programs and services more inclusive. 

While there are some elements in the Plan that we 
can achieve in the immediate future, other areas will 
require further investigation and research. 

The Disability Justice Plan is not an end  
in itself but a new beginning in making our criminal 
justice system more responsive to the needs of 
people with disability. 

We have had a productive conversation with 
people with disability, a broad range of community 
organisations and the criminal justice system in the 
development of the Plan, and I would like to see this 
dialogue continue in its implementation. 

Thank you to everyone who supported the community 
consultation process that has given shape to this 
Plan, and I look forward to working with you all in 
improving access to justice for people with disability. 

John Rau

Deputy Premier

Attorney-General
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Context

The development of a Disability Justice Plan 
for South Australia was a recommendation 
in the former Social Inclusion Board’s report: 
Strong Voices: A Blueprint to Enhance Life 
and Claim the Rights of People with Disability 
in South Australia (2012–2020). 

Over a two-year period the Board undertook a 
comprehensive consultation with people with 
lived experience of disability, their families, carers, 
advocates and service providers from across South 
Australia on issues of importance for people with 
disability. The consultation identified a need for reform 
to better identify and respond to the needs of people 
with disability in the criminal justice system, whether 
they are a victim, witness or a person accused of a 
crime. Recommendation 19 of the report called for 
the development of a Disability Justice Plan, stating:

  The safety and protection of people with disability 

must be recognised as a priority across the 

criminal justice system. The Government must 

develop a comprehensive Disability Justice Plan 

in consultation with people with a lived experience 

with disability, the Public Advocate, and the 

Health and Community Services Complaints 

Commissioner. The plan must ensure:

•	 adequate resources are committed to prioritise 
the investigation and timely prosecution of crimes 
against people with disability

•	 more effort on prosecution of matters where a 
person with disability is an alleged victim

•	 increased support for vulnerable witnesses, 
particularly children.

The Disability Justice Plan is informed by the 
principles enshrined in the United Nations Convention 
on the Rights of Persons with Disability and other 
related instruments that impact on people with 
disability as accused persons or victims of crime. 
The UN Convention was ratified by the Australian 
Government in 2008 and aims to ‘promote, protect 
and ensure the full and equal enjoyment of all human 
rights and fundamental freedoms by all persons with 
disabilities, and to promote respect for their inherent 
dignity’. In particular, Article 13 of the convention, 
Access to Justice, stipulates:

1.  States Parties shall ensure effective access 
to justice for persons with disabilities on an 
equal basis with others, including through the 
provision of procedural and age-appropriate 
accommodations, in order to facilitate their 
effective role as direct and indirect participants, 
including as witnesses, in all legal proceedings, 
including at investigative and other  
preliminary stages.

2.  In order to help to ensure effective access to 
justice for persons with disabilities, States Parties 
shall promote appropriate training for those 
working in the field of administration of justice, 
including police and prison staff.

To implement the goals of the UN Convention, 
Australian Governments endorsed the National 
Disability Strategy 2010–2020. The main focus of the 
National Strategy is to raise awareness and improve 
access to mainstream services by people with 
disability. The Disability Justice Plan is aligned with 
priority area two of the National Strategy:  
Rights protection, justice and legislation. 
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Context

A comprehensive consultation process was 
undertaken for the development of the Disability 
Justice Plan, which also considered submissions 
made to the concurrent South Australian 
Parliamentary Select Committee enquiry on Access 
to and Interaction with the South Australian Justice 
System for People with Disabilities. The Disability 
Justice Plan incorporates recommendations from the 
Select Committee’s report handed down in July 2013. 

The Disability Justice Plan supports and complements 
the work of the Australian Human Rights Commission 
in its report Equal Before the Law: Towards Disability 
Justice Strategies. 

The report acknowledges the important work being 
undertaken in South Australia in the development of 
the Disability Justice Plan and states:

  the Commission considers that each jurisdiction in 

Australia requires a holistic, coordinated response 

to the issues raised in this report through a 

Disability Justice Strategy. The development of a 

Disability Justice Plan in South Australia provides a 

good potential model for achieving this (p.32).

Formal submissions provided to the Disability Justice 
Plan consultation and issues raised in public meetings 
and surveys were made available to the Australian 
Human Rights Commission to assist with their work. 
A public meeting was also co-hosted in Adelaide for 
the community to have input into both the Disability 
Justice Plan and the Commission’s enquiry. 

Disability policy reform has been at the forefront of 
the agenda of both national and state governments 
in recent years. In particular, the introduction of the 
National Disability Insurance Scheme (NDIS) Act 
2013 has revolutionised the delivery of disability 
programs and services. The Disability Justice Plan will 
position the criminal justice system to respond to this 
dynamic policy context, and help ensure that all South 
Australians are able to assert their rights equally 
before the law. 

People with lived experience of disability will continue 
to be consulted and involved in decision-making in 
the implementation of the Plan, to monitor progress 
and continuously improve programs and services. 

The Disability Justice Plan contributes to the  
Safe Communities, Healthy Neighbourhoods  
Strategic Priority of the South Australian Government. 
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Vision
The justice system is accessible and responsive to the needs 

of people with disability. 
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Principles

The Disability Justice Plan adopts the principles set out in Article 3 of the Convention on the Rights of People  
with Disability:

Consistent with the UN Convention, it is 
recognised that disability is an evolving 
concept and results from both individual 
impairments and societal attitudes and 
barriers that prevent the full and effective 
participation in society on an equal basis  
with others. 

For the purposes of the Disability Justice Plan, the 
term ‘people with disability’ refers to people with all 
kinds of impairment from birth or acquired through 
illness, accident or the ageing process. It includes 
cognitive impairment as well as physical, sensory 
and psycho-social disability1. It should be noted that 
variations on this definition are particularised in law, 
such as the Disability Services Act 1993 (SA),2 which 
reflect the intent of such law. 

It is recognised that people with disability are not 
a homogenous group and have differing needs 
according to their individual circumstances, capacities, 
skills, gender, cultural background and sexual 
orientation. As noted in the Strong Voices report, 
disability is understood and experienced differently 
by Aboriginal people. Adding further complexity, 
language and cultural barriers prevent both culturally 
and linguistically diverse communities and Aboriginal 
people for whom English is not their first language 
from accessing services. 

The Disability Justice Plan is limited to the support 
that people with disability require to take part in the 
criminal justice system on an equal basis with other 
members of the community, including victims and 
those accused or convicted of a crime.

Scope

1 This definition is adopted from the National Disability Strategy 2010–2020. 
2 disability in relation to a person means a disability—
 (a)  that is attributable to intellectual, psychiatric, cognitive, neurological, sensory or physical impairment, or a 

combination of any of those impairments; and
 (b) that is, or is likely to be, permanent; and
 (c) that results in the person having—
  (i)  a reduced capacity for social interaction, communication, learning, mobility, decision making or self 

care; and
  (ii)  a need for continuing support services,and includes such a disability notwithstanding that it is of an 

episodic nature.

a.  Respect for inherent dignity, individual autonomy 
including the freedom to make one’s own choices, 
and independence of persons;

b. Non-discrimination;

c.  Full and effective participation and inclusion in 
society;

d.  Respect for difference and acceptance of  
persons with disabilities as part of human diversity 
and humanity;

e. Equality of opportunity;

f. Accessibility;

g. Equality between men and women;

h.  Respect for the evolving capacities of children with 
disabilities and respect for the right of children with 
disabilities to preserve their identities.
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Uphold, protect and promote the rights of  
people with disability 

1

People with disability must have their rights protected and upheld both within 
and outside the home. Early intervention and protection is vital to prevent 
crimes against people with disability in the first place. Promoting awareness and 
understanding among service providers and the broader community has been 
shown to enhance the rights of people with disability. People with disability also 
need to be aware of their rights and have the necessary supports to express and 
assert them effectively. Efforts to protect people with disability from exploitation 
need to be balanced with a person’s right to make choices and live a full life. 
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PRIORITY ACTIONS LEAD AGENCIES

1.1.  Provide community education and awareness campaigns in partnership with people 

with lived experience of disability to inform people with disability about their rights and 

responsibilities, including making legal resources available in easy access English or 

relevant community languages.

Legal Services 
Commission,  
Attorney-General’s 
Department

1.2.  Introduce a new law that would make it an offence for a person to have sexual contact 

with a person with cognitive impairment if they work with or volunteer with that person 

in a formal capacity. The offence would target offenders who abuse their position of 

power over a person with cognitive impairment in order to obtain consent to sexual 

contact.

Attorney-General’s 
Department

1.3.  Introduce safeguarding measures and new regulations to further strengthen monitoring 

and reporting requirements around disclosure of abuse or neglect and the reporting of 

critical incidents.

Department for 
Communities and Social 
Inclusion

1.4.  Undertake further research and investigation on identifying and overcoming barriers to 

jury duty for people with disability.

Attorney-General’s 
Department, Courts 
Administration Authority

1.5.  Undertake a review of criminal screening processes for those who work with children 

and vulnerable adults.

Attorney-General’s 
Department

1.6.  Ensure that new infrastructure developments across the justice system including the 

courts precinct are accessible and disability friendly.

Courts Administration 
Authority, Department of 
Planning,Transport and 
Infrastructure

1.7.  Strengthen ties between police in local service areas and clients in supported 

residential facilities and boarding houses to improve communication and increase 

awareness.

South Australia Police

1.8.  Amend the Declaration of Principles in the Victims of Crime Act 2001 to include specific  

reference to disability.

Attorney-General’s 
Department
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Support vulnerable victims and witnesses in  
the giving of evidence 

2

Vulnerable witnesses are capable of providing comprehensive and reliable 
testimony but may come up against barriers due to misconceptions about their 
capability or credibility and because they are not able to access the support 
they may require to give evidence. In investigative interviews, a holistic account 
should be taken by a properly trained interviewer, and the number of times a 
person needs to recount their story minimised. A comprehensive approach across 
the criminal justice system encompassing legislative, administrative, social and 
educational measures, including communication support, is needed to enable 
people with disability to access justice on an equal basis with others. 
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PRIORITY ACTIONS LEAD AGENCIES

2.1.  Amend the Evidence Act 1929 to give people with complex communication needs a 
general entitlement to have a specially trained Communication Assistant present for any 
contact with the criminal justice system.

Attorney-General’s 
Department

2.2.  Establish a service in the non-government sector which provides a pool of trained 
independent Communication Assistants to facilitate communication between witnesses 
or defendants and an investigative interviewer. The Communication Assistants would be 
available throughout the criminal justice process. 

Attorney-General’s 
Department

2.3. Amend the Evidence Act 1929 to clarify and increase access to appropriate support 
persons for vulnerable witnesses. The support person could be a friend or relative and 
would provide emotional support throughout the criminal justice process.

Attorney-General’s 
Department

2.4. Expand the definition of vulnerable witness under the Evidence Act 1929 to include 
people with complex communication needs. 

Attorney-General’s 
Department

2.5. Amend the Evidence Act 1929 to require an audio visual recording to be made of police 
interviews conducted with vulnerable witnesses and allow that recording to be played to 
the court as evidence in chief. 

Attorney-General’s 
Department

2.6. Amend the Evidence Act 1929 to allow cross-examination of a vulnerable witness to be 
recorded pre-trial and played to the court at trial. 

Attorney-General’s 
Department

2.7. Amend the Evidence Act 1929 to broaden the special arrangements available 
to vulnerable witnesses when giving evidence. For example, the removal of wigs 
and/or gowns, allowing for extra breaks, more time to give evidence and express 
acknowledgement of augmentative and alternative communication systems. 

Attorney-General’s 
Department

2.8. Clarify the definition of improper question under section 25 of the Evidence Act 1929 to 
include questions that are expressed in language that is too complicated for the witness 
to understand. 

Attorney-General’s 
Department

2.9. Review the admission of evidence given by another person of what a vulnerable witness 
said outside of court to be used to prove the truth of what was said, by way of the 
hearsay rule under section 34CA of the Evidence Act 1929. 

Attorney-General’s 
Department

2.10. Provide appropriate training to staff and practitioners in the criminal justice system in 
disability awareness. Where practicable, the training should involve people with lived 
experience of disability in its development and/or delivery.

South Australia Police, 
Office of the Director 
of Public Prosecutions, 
Courts Administration 
Authority and other 
relevant agencies

2.11. Ensure all investigative interviewers undergo specific training in effective interviewing 
techniques with an evidence-based evaluation component for continuous improvement. 

South Australia Police, 
Families SA, SA Health

2.12. Implement continuing professional development for members of the judiciary in the 
appropriate questioning of vulnerable witnesses with disability and recent developments 
in case law.

Courts Administration 
Authority

2.13. Develop and implement best practice guidelines for interviewing people with disability 
who are vulnerable in giving evidence. 

Attorney-General’s 
Department, South 
Australia Police,  
Families SA, Courts 
Administration Authority

2.14. Establish a vulnerable victims unit with specialised investigative interviewers to enable 
vulnerable people to give evidence comprehensively. 

South Australia Police

2.15. Amend s 50B District Court Act 1991, s 126A Supreme Court Act 1935 and s 48B 
Magistrates Court Act 1991 to extend the priority listing of sexual assault trials where the 
complainant is a child to those where the complainant has an intellectual disability. 

Attorney-General’s 
Department
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Support people with disability accused or 
convicted of a crime

3

People with disability who have complex needs can face significant barriers 
and heightened vulnerability in the criminal justice system. There is also an over 
representation of people with intellectual disability, acquired brain injury and 
psychiatric disability within our prison system. Appropriate community supports 
and services, early identification and diversion will assist in reducing the number  
of people with disability entering the criminal justice system. Support and 
assistance is also required to ensure that people with disability charged with an 
offence understand their rights and take part in legal processes on an equal  
basis with others. 
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PRIORITY ACTIONS LEAD AGENCIES

3.1. Investigate and undertake further research into making it a requirement that, where 

practicable, contact is made with a lawyer before police interview an alleged offender 

who has an intellectual disability.

Attorney-General’s 

Department

3.2. Provide access to a Communication Assistant for alleged offenders with complex 

communication needs. 

Attorney-General’s 

Department, South 

Australia Police

3.3. Consult with issuing authorities on the introduction of legislation to allow the issuing 

authority of an Expiation Notice to withdraw it on the grounds of cognitive and/or 

intellectual disability. 

Attorney-General’s 

Department

3.4. Request that the Fines Enforcement and Recovery Unit authority take into account 

issues with people with cognitive and/or intellectual disability in the development of 

guidelines and procedures in relation to the collectability of debt. 

Attorney-General’s 

Department

3.5. Implement additional training for front-line police in disability awareness. South Australia Police

3.6. Provide training for front-line correctional services staff in disability awareness, 

particularly for clients with cognitive and/or intellectual disability and psychiatric disability.

Department for 

Correctional Services

3.7. Give consideration to the implementation of recommendations to support offenders 

arising from the Sentencing Council’s review of Section 8A of the Criminal Law 

Consolidation Act 1935. 

Attorney-General’s 

Department

3.8. Undertake research into the feasibility of a social investment project that would provide 

alternative accommodation for people with cognitive and/or intellectual disability held on 

remand in prison, including Aboriginal people in regional institutions. 

Attorney-General’s 

Department, Department 

for Correctional 

Services, Department for 

Communities and Social 

Inclusion, Department of 

Treasury and Finance

3.9. Give consideration to introducing a Continuing Professional Development seminar 

in order to raise awareness among legal practitioners about how to best represent 

clients with disabilities in areas including criminal law, family law, care and protection, 

guardianship board, and other similar matters. 

The Law Society

3.10. Undertake consultation with organisations promoting awareness of disability on the 

potential use of tools to alert people in the justice system that the person has a disability, 

such as a medic alert bracelet. The item could be a card, a key ring or bracelet, and 

could be supported by contact numbers and online information.

Attorney-General’s 

Department

3.11. Investigate and undertake further research into the appropriate use of cautioning and 

diversion for minor offences for people with cognitive and/or intellectual disability. 

South Australia Police, 
Attorney-General’s 
Department

3.12. Investigate and undertake further research into barriers to compliance with bail 

conditions and court orders such as intervention orders for people with cognitive and/or 

intellectual disability.

South Australia Police
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Continuously monitor and improve performance

4

Criminal justice agencies need to be inclusive, transparent and accountable 
in the delivery of programs and services that impact on people with disability. 
The collection of statistical and research data is fundamental to identifying and 
addressing the barriers faced by persons with disabilities in their interactions 
with the criminal justice system. To gauge the success of the Disability Justice 
Plan, agencies will need to develop an agreed set of qualitative and quantitative 
measures to monitor progress and identify areas for improvement. Performance 
data needs to be accessible and communicated throughout agencies to assist in 
strategic and operational decision-making.
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PRIORITY ACTIONS LEAD AGENCIES

4.1. Develop Key Performance Indicators for the implementation of the Disability Justice Plan 

to track progress and continuously improve performance.

Attorney-General’s 

Department

4.2. Lead the development of standard variables for the collection of data by criminal justice 

agencies relating to clients with disability to facilitate the planning, monitoring and 

improvement of services.

Attorney-General’s 

Department

4.3. Incorporate the objectives and strategies of the Disability Justice Plan into agency 

business plans. 

All agencies mentioned in 

this Plan

4.4. Amend legislation to provide a procedure by which recorded police interviews with 

vulnerable witnesses can be reviewed, assessed or checked for training purposes, 

including by external specialists for quality assurance. 

Attorney-General’s 

Department

4.5. Report annually on the progress of the Plan in a format that is accessible to people 

with disability and others. At expiry in 2017, assess the outcomes and review the future 

direction of the Plan. 

Attorney-General’s 

Department

4.6. Communicate across government agencies and share information to improve access to 

justice for people with disability. 

All agencies

4.7. Value staff diversity and strive to meet employment targets for people with disability in 

criminal justice agencies to improve awareness and the design of inclusive policies  

and programs. 

Criminal justice agencies

4.8. Provide general disability awareness training that involves people with lived experience of 

disability to all staff in criminal justice agencies. 

Criminal justice agencies

4.9. Host a seminar annually bringing together criminal justice agencies, researchers and 

community representatives to focus on topics related to improving access to justice  

for people with disability and shared learnings to promote best practice and contribute 

to a culture of change. 

Attorney-General’s 

Department

4.10. Use technology to make it easier for people with disability to access the criminal justice 

system and continuously identify areas for improvement. 

Criminal justice agencies
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For more information

Disability Justice Plan 

Attorney-General’s Department 

GPO Box 464 

Adelaide SA 5001 

Telephone (08) 8463 4364 

Email disabilityjusticeplan@agd.sa.gov.au 

www.agd.sa.gov.au


